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(Sanofi’s Motion to Amend Pleadings re Amalgamation) 
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 UPON motion by Sanofi-Aventis Canada Inc. and Sanofi-Aventis Deutschland GmbH 

(collectively, Sanofi) for an order granting leave to Sanofi to amend the Fourth Amended Reply 

and Defence to Counterclaim to include a series of paragraphs as set out in Schedule A to 

Sanofi’s Notice of Motion; 

 

 AND UPON reading the written submissions of Sanofi and Teva Canada Limited (Teva) 

and hearing their oral submissions; 

 

 AND UPON determining that the amendments should not be allowed: 

 
 

Sanofi submits that the proposed amendments plead: 

 

• facts regarding the amalgamation of Teva and ratiopharm 

Inc (ratiopharm); 

 

• facts regarding the licence agreement between Sanofi 

Canada and ratiopharm for an authorized ramipril product; 

and 

 

• the legal consequences of these facts on Teva’s s. 8 claim 

against Sanofi. 
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Sanofi submits that the facts are uncontroversial and have either been the 

subject of discovery or are unlikely to require further discovery. The root of these 

proposed amendments is Teva Canada Limited v. Wyeth LLC, 2011 FC 1169, 

[2011] FCJ No 1441 (Wyeth), in which decision Justice Hughes concluded that 

Teva could not continue a s. 8 claim initiated by ratiopharm.  

 

Sanofi bears a heavy burden on this motion because, in my view,  the 

proposed amendments “would result in a radical change in the nature of the 

questions in controversy” (Merck & Co, Inc v Apotex Inc, 2003 FCA 488 at 

para 32, leave to appeal refused (2004), 331 NR 394 (SCC) [Merck]). Contrary to 

the assertions of Sanofi, there can be no doubt that the proposed amendments are 

substantial. They introduce a new defence, allegedly on the basis of the decision 

of Justice Hughes in Wyeth. The basis of that alleged defence and its applicability 

to the facts in the litigation before me would clearly be the subject of further 

amendments to Teva’s pleadings and considerable – possibly extensive – 

discovery.  

 

The key problem with Sanofi’s arguments on this motion is that I am not 

persuaded that the facts that were determinative in Wyeth arise on the facts before 

me. It is true that the facts of Teva’s amalgamation with ratiopharm and the 

existence of a licence agreement between ratiopharm and Sanofi Canada are not 

in dispute. However, Wyeth is clearly distinguishable from the present case.  
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The doctrine of equitable election was key to the Wyeth decision. In 

Wyeth, Justice Hughes found that Novopharm (predecessor to Teva) was 

precluded by the equitable doctrine of election from asserting a s. 8 claim against 

Wyeth. The result of the amalgamation of Teva and ratiopharm was that, pursuant 

to s. 186(c) of the Canada Business Corporations Act, RSC 1985, c. C-44 

(CBCA), the amalgamated entity was liable for the obligations of the 

amalgamating corporation; one of those obligations was the equitable election. 

The equitable election was carried forward on the amalgamation with the 

consequence that the amalgamated corporation was bound by that liability and, 

thus, unable to enforce the ratiopharm s. 8 claim. 

 

The holding in Wyeth with respect to the equitable election turned on 

Justice Hughes’s finding that Novopharm fit within the equitable doctrine of 

election because it had taken a deliberate course of action in encouraging and 

expecting Wyeth to take proceedings against ratiopharm (Wyeth at paras 54-7). 

Sanofi argues that Justice Hughes’s earlier comments in the decision show that 

the doctrine arises merely because of the fact that a party received a benefit; his 

comments about the “the deliberate course of action” only added “colour” to his 

reasons. That is not how I read paragraph 55 of the Wyeth decision, where Justice 

Hughes clearly sets out that Novopharm’s actions fit into the criteria because it 

had: (a) taken a deliberate course of action in encouraging and expecting Wyeth 

to take action against ratiopharm; and (b) benefited from its License Agreement 

with Wyeth. In the case before me, Teva has undertaken no such deliberate course 
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of action. Teva rightly points out that there is no evidence that ratiopharm 

encouraged or expected Sanofi to take action against Teva.  

 

Moreover, while Wyeth may have been novel, in the sense that no similar 

determination has been made by the Court in the context of a s. 8 claim, the 

arguments made in that case are far from new. The doctrine of equitable election 

was not created by the Wyeth decision. This legal doctrine has been known since 

at least 1941; it has been available to Sanofi throughout this litigation. Further, 

Sanofi has known about the amalgamation and the licence agreement between 

itself and ratiopharm for a considerable period of time. Neither the existence of 

the doctrine nor the facts in this case are new or novel. The effects of 

amalgamation, as reflected in s. 186(c) of the CBCA, have similarly been known. 

These matters could and should have been pleaded earlier. This brings me to a 

conclusion that the proposed amendments, brought on the eve of trial, ought not 

to be allowed.  

 

 In conclusion, I am not persuaded that the interests of justice are served by 

allowing these amendments to the pleadings. 

 

 THIS COURT ORDERS that: 

 

1. The motion to amend the pleadings is dismissed; and 
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2. Costs in the amount of $4,000.00, inclusive of disbursements and HST, are 

awarded to Teva. 

 
  

 

“Judith A. Snider” 

Judge 
 


